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Florida's New Community Property Trust Act 
By Lisa A. Schneider, 
Chair of Gunster's Trusts and Estate Practice and 

Joshua N. Goldglantz, 
Shareholder at Gunster 

Effective July 1, 2021, Florida enact­

ed the "Community Property Trust Act" 

(the "Act") which now enables married 

couples to take advantage of certain 

planning benefits not previously afford­

ed to Florida residents. The Act allows 

married couples to "opt-in" to commu­

nity property treatment for assets held 

in a Florida Community Property Trust, 

provided the trust meets certain statu­

tory requirements. So, what is the ben­

efit of owning community property? 

Lisa Schneider 

Florida, like a majority of states, is 

a separate property state with regard 

to ownership of property by married 

couples. Alternatively, there are nine 

community property states: Arizona, 

California, Idaho, Louisiana, Nevada, 

New Mexico, Texas, Washington, and 

Wisconsin. In community property 

states, all property owned by a married 

person is either deemed community 

property or the separate property of one 

spouse. In addition, any property ac­

quired during marriage is presumed to 

be community property unless there is 

clear and convincing evidence that the 
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property is the separate property of one 

spouse. Although Florida, and some 

other states, permit married couples 

to own property as "tenants by the en­

tirety," this form of property ownership 

has vastly different characteristics than 

property categorized as community 

property. Two of the main differences 

between tenants by the entirety prop­

erty ownership in Florida and commu­

nity property ownership is that tenants 

by the entirety provides rights of survi­

vorship and asset protection benefits. 

With respect to rights of survivorship, 

with tenants by the entirety, when one 

spouse dies, the legal title to the proper­

ty automatically passes to the surviving 

spouse. Alternatively, with community 

property, in general, spouses have the 

right to devise their shares of the prop­

erty as they wish by will or trust. With 

respect to creditor protection, Florida 

law provides that tenants by the entire­

ty property is protected from a creditor 

of either spouse. In general, with com­

munity property, one-half of tl1e com­

munity property may be exposed to one 

spouse's creditors. 

However, community property has 

a significant income tax benefit that is 
not afforded to tenants by the entire­

ty, or any other jointly owned proper­

ty. Section 1014(b)(6) of the Internal 

Revenue Code provides that all com­

munity property assets, including the 

surviving spouse's interest in commu­

nity property, receives a full step-up in 

basis upon the death of the first spouse. 

This income tax treatment is specific 

to property held by a decedent and a 

surviving spouse under the communi­

ty property laws of any state. As such, 

the principal benefit to establishing a 

Florida Community Property Trust is to 

obtain this "full step-up in basis" treat­

ment upon tl1e death of the first spouse. 

Florida Statute §736.1511 specifically 

provides that for purposes of the ap­

plication of Section 1014(b)(6) of the 

Internal Revenue Code, as of January 

1, 2021, a Community Property Trust 

is considered a trust established un­

der the community property laws of 

the state. In addition, Florida Statute 

§736.1503 sets out the following spe­

cific requirements in order for a trust to

qualify as a Community Property Trust

under the Act: (1) the trust expressly

declares that the trust is a Community

Property Trust within the meaning of 

tlie Act; (2) the trust has at least one 
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